Liable : experiences and views on medical malpractice among OBGYNs and UCSD, a working paper by Stone, Jordan S.
UC San Diego
Independent Study Projects
Title
Liable : experiences and views on medical malpractice among OBGYNs and UCSD, a working 
paper
Permalink
https://escholarship.org/uc/item/0vs1b3bk
Author
Stone, Jordan S.
Publication Date
2018
eScholarship.org Powered by the California Digital Library
University of California
Liable: Experiences and Views on Medical Malpractice Among OBGYNs at UCSD 
A Working Paper by Jordan S. Stone, UC San Diego School of Medicine 
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Prologue: Perceptions from Afar 
 
In 2017, a Swiss sociologist named Dr. Raphael Hammer designed a mixed methods study to 
assess how Swiss OBGYNs perceive and respond to medical liability risks. He interviewed 26 
physicians—most in private practice, a minority employed by hospitals— for an hour to ninety 
minutes each time, and from his discussions, Hammer knitted together a concourse of insights 
around perceptions of malpractice. Perhaps unsurprisingly, he found that all of his interviewees 
were very concerned about it—“palpable,” “worrying,” and “part and parcel with the practice” 
were common ascriptions to the medico-legal environment in which they were practicing.  
 
That these physicians felt as they did should raise a few eyebrows. Switzerland is among the 
least litigious societies in the developed world. Damages for plaintiffs are tightly capped, the 
medico-legal industry is corseted by laws prohibiting contingency fees (that is, the percentage of 
a settlement or award the lawyer takes as payment), and the patient population, according to the 
interviewees, harbors a less litigious spirit in response to error compared to those observed 
abroad. Why, then, is there so much concern and fear around malpractice? Dr. Hammer asked 
this of each of his subjects, and across the board, the physicians referenced the American 
medico-legal environment, especially around obstetrics, as a chilling specter of what the future 
could hold were Switzerland to come more in line with its transatlantic ally. “They expressed a 
quite negative picture of how law and justice impact professional practices in the United States,” 
Hammer writes. Specifically, they criticized the abundance of “unfounded” claims in the system, 
the adversarial nature of the industry, and the diminishing quality of American health care, which 
many of the interviewees pinned on increases in defensive medicine.   
 
Whether these views are anchored in evidence is unclear. Take the conventional belief that 
medical liability is chiefly responsible for the recent rise in American C-section rates and, 
conversely, that tort reform is an effective tactic to halt the trend. A quintessential example of 
defensive medicine, Hammer’s subjects would likely claim. This past summer, Sabrina Safran, a 
law professor at Rutgers, produced a compelling study that calls this theory into question. 
Bringing together birth records from the CDC from 2007-2013, and state data on non-economic 
damage caps, a proxy for tort reform, she showed that C-section rates were not significantly 
different between states with and without non-economic damage caps. Moreover, the rate of 
change in C-sections between 2007 and 2013, a period during which several states passed tort 
reform, was not significantly different between state groups.  
 
What about concerns that unfounded claims are clogging the judicial system? There are several 
lines of evidence suggesting these concerns tend more toward tragic imagination than practical 
reality. First, patients seldom sue when clinical negligence occurs. In the well-known Harvard 
Medical Practice Study, published in the early 1990s, researchers reviewed 30,000 New York 
hospital records from 1984 and identified events meeting criteria for malpractice in 280 patients. 
Of those, only 8 patients, or less than 3%, eventually brought cases. Data from the courts also 
dispute visions of a system bloated with medical tort. In 2017, the National Center for State 
Courts tallied medical malpractice cases as just 4% of all tort, a proportion that has changed little 
since the early 2000s. Compare this to automobile claims, which consume 60% of the liability 
case load in our judicial system. 
 
There is a disconnect between the perspective presented by Hammer and the concourse of data 
and expert opinion we have on malpractice in the US (the examples above are just the tip of the 
iceberg). One might be tempted to dismiss the views of the Swiss physicians as misguided or ill-
informed. But perhaps the more important question is this: how can we integrate the OBGYN 
narrative—whether in-stream or countercurrent to the litigation data—to develop a richer 
understanding of the physician experience with medical malpractice? As a natural extension, one 
might wonder what our OBGYNs, at UCSD, would say about medical malpractice in the US 
(with the presumption that assessing their perspectives on Swiss malpractice would be a lower 
yield exercise). Would their views of malpractice comport with the data sets? More simply, what 
have their experiences with malpractice been like? And what advice do they have for young 
OBGYNs to prepare for the near-inevitable occurrence of a malpractice suit?  
 
The purpose of this project is to cut a window in the opaque edifice of medical liability for young 
and aspiring OBGYNs to peer through. In addition to reviewing a wealth of literature on medical 
liability, I interviewed a diverse collection of OBGYNs at UCSD about their experiences with 
and views of medical malpractice. Interviews were provided with the condition of anonymity; 
accordingly, pseudonyms are used in place of real names in this working paper. By integrating 
these narratives with the literature, this paper attempts to capture three perspectives that, I hope, 
offer greater texture and deeper understanding to young clinicians trying to make sense of 
medical liability:  
  
1. What it feels like to be sued and the challenges associated with coping on the job  
2. What advice physicians have to avoid being sued (and a note on attorneys) 
3. Where our system of medical liability falls short and how it might be improved 
 
Part I: The Second Victim 
Predicting when your name will be called is harder than it seems. “It’s never the cases you 
expect to be sued on,” Dr. Wilde said in our interview. He’s been sued three times in a quarter 
century of academic practice and recalls each case vividly. In one, a woman woke up with a 
transient femoral nerve palsy after a vaginal hysterectomy. Another was a woman put to sleep 
during a C-Section. Both cases caught him off guard; both were eventually dismissed.  
 
“There are mistakes I’ve made where I’ve thought ‘Boy, I’m probably going to be sued’ and 
nothing comes of it. Then some borderline case or one you were marginally involved in—
completed an H&P, saw the patient in clinic once—comes up with your name on it.” His first 
case was like that. She was a pregnant woman receiving prenatal care from an outside physician 
who sent all of his high-risk triages to UCSD. She arrived on L&D with abdominal pain, and Dr. 
Wilde, then a resident, called the outside physician to discuss the plan. “I was told by the 
attending not to worry about her, that this abdominal pain was not new in the pregnancy, that her 
white count was not impressive enough to trigger alarm bells,” so they sent her home. That was 
the last Dr. Wilde saw of the patient in a clinical setting. A month later, she came back with 
excruciating abdominal pain and florid sepsis: her previously unimpressive abdominal 
discomfort was now unmistakably a ruptured appendicitis. The fetus was dead by the time she 
arrived. Months afterward, Dr. Wilde was handed a letter naming him in the suit.  
“I was shocked. And I could not believe how horrible I felt.”  
 
Dr. Wilde is not alone in identifying the arrival of a malpractice suit as a blindsiding event. In 
2017, Medscape surveyed over 4,000 OBGYNs across the United States about malpractice. An 
annual survey, its aim is to quantify the malpractice experience, and, in a limited way, the toll it 
extracts from an OBGYN’s life and practice. Of the respondents who had been sued, 70% 
reported that at least one lawsuit caught them by surprise. The unexpectedness of a malpractice 
suit can enhance its traumatic impact on the physician involved.   
 
Most physicians I interviewed converged on the same word to describe the experience of being 
sued for the first time: horrible. “Seeing that letter with your name on it makes you feel so guilty. 
Even if you know you did your best [in caring for the patient]. Then there’s the hours you spend 
reviewing records and preparing for deposition with your attorney. Then you get deposed, which 
is very stressful, because the plaintiff’s attorney is trying to discredit you, to make you say the 
wrong thing.” Dr. Beckett was becoming visibly distraught just talking about it. Where she 
trained, seven-in-ten residents were eventually named in litigation for cases that occurred during 
their training. It was a kind of unceremonious rite of passage. “And then, while all of this is 
going on, and you’re not sleeping and you’re stress eating or not eating at all, you have to 
continue seeing patients every day. Performing surgery and the whole time, thinking you’re 
going to harm the patient. It’s really, really hard.”  
 
Not until fairly recently in the history of our profession did we acknowledge the secondary 
ripples of medical mistakes. Of course, the patient is the first and most important victim when a 
medical error occurs. However, to take a cue from Dr. Albert Wu, an expert in the psychological 
impact of medical errors, there is a “second victim” created in the wake of a mistake: the 
clinician. Medicine selects for people who take outcomes personally. Rather than examining the 
care environment for defects when missteps occur, many physicians closely inspect themselves 
and self-flagellate as penance for what they did or did not do; in some cases, they work in 
systems or interface with professional organizations that do the flagellating for them, which can 
redouble the trauma. To quote Wu’s depiction of the problem, from a 2011 interview with Dr. 
Bob Wachter, “Over the years, we gradually began to realize that most things are at least partly 
the responsibility of the system: things are built into the system that allow other things to go 
wrong. But even though individuals are often not responsible at all for things that go wrong, they 
still feel responsible.”  
 
Layer on a malpractice claim months later, particularly for a maternal or neonatal demise, and 
the feeling of responsibility further intensifies. Several interviewees offered examples of other 
physicians who quit practicing obstetrics or left medicine altogether in response to a malpractice 
case. “It is an accelerant in the burnout equation,” said Dr. Yeats, who has practiced in an 
academic environment for the better part of two decades. “It can be destructive without the right 
support and coping environment.” 
 
Coping with adverse events in medicine has received significant attention in recent years, just as 
clinician burnout became the fourth pillar in what was the health care “Triple Aim” (cost, 
quality, and access). A variety of frameworks have been proposed to help second victims process 
the emotions of a medical error. For example, in the mid-2000s, Dr. Charles Denham (prior to 
his being embroiled in the CareFusion/National Quality Forum controversy) published a piece in 
the Journal of Patient Safety outlining the “Five Rights” of the second victim, deploying the 
convenient acronym “TRUST” to describe them: Treatment that is just, Respect, Understanding 
and compassion, Supportive care, and Transparency and the opportunity to contribute to 
learning. Much of what Dr. Denham described was mirrored in what I learned from the subjects 
of this work, who offered insight into what helps—and what hurts—in coping with medical 
malpractice. Below, I’ve summarized their recommendations into four key takeaways for ease of 
processing: 
 
1. Establish formal departmental supports, rather than leaving the physician to 
flounder on their own: One physician I interviewed described a meeting he had with the 
chair of a department many years ago when he was first sued for malpractice. “When we 
met, the chair basically said, ‘pull up your pants, tie your shoes, and face it like a man’ 
and then proceeded to talk about all the cases he was an expert witness on. That wasn’t 
helpful at all—I felt stranded after that meeting.” Whether by the chair of the department 
or a specialized task force, most interviewees felt that formalized departmental support 
would be critical for physicians to cope with the sting of malpractice. There are several 
examples of programs developed to support clinicians when traumatic outcomes occur. 
One such program organizations might look to for guidance is Medically Induced Trauma 
Support Services (MITSS) out of Brigham and Women’s Hospital, which provides 
resources for patients and clinicians involved in adverse medical events. Another 
example comes from University of Missouri Health System’s second victim support 
model, called forYOU. Through forYOU, affected physicians can access personalized 
support from peers and professional counselors 24/7 in the wake of an adverse event. The 
objective is to allow physicians to return to pre-event levels of clinical performance and, 
over the long term, flourish in their careers without significant setbacks. It would be wise 
to widen the scope of these resources to include emotional support for clinicians going 
through litigation, for hospitals not doing so already.  
 
2. Approach risk management staff as a personal resource, rather than a faceless 
hospital apparatus: When one is sued for malpractice, the hospital’s risk management 
department serves as an initial point of contact and connects the named physician(s) with 
hospital-appointed attorneys. Risk management was described by several interviewees as 
helpful to a point, supporting the physician only insofar as it served the hospital’s agenda. 
To others, however, the individual staff working in risk management were an informal 
wealth of aid and advice. “I still remember the name of the risk management specialist I 
worked with when I was first sued,” said Dr. Russell. “That was thirty-something years 
ago. I was working with a human being who cared about my livelihood, rather than a 
department trying to defend the hospital.” Experiences will vary by staff member, but to 
the extent that it is possible, physicians may benefit from viewing the individual risk 
management specialists as professional and emotional scaffolding, especially in the initial 
stages of a malpractice suit.  
 
3. Allow family in, rather than ‘protecting’ them from malpractice-associated stress: 
Parties named in a suit are forbidden from discussing their cases with others, outside of 
defined legal environments. This is especially true when it comes to colleagues—even a 
short, cathartic conversation with a fellow physician can turn that person into a deposable 
witness for the plaintiff. Limitations on sharing with the very people that understand best 
can further isolate physicians already suffering as second victims. “Beyond the legal 
limitations, unfortunately malpractice remains a taboo topic, unless you’re an expert 
witness or gossiping about physicians in another health system,” said Dr. Yeats. “You’re 
walking around with this albatross, but you can’t tell anyone.” Most of the interviewees I 
spoke with cited their families as an immense source of support, if only they allowed 
them to be. “I tended to view my stresses related to malpractice as a burden,” said Dr. 
Heaney. “The first time I was sued, I boxed it all up in the attic, so to speak. Suffice it to 
say, the strategy backfired. I snapped more often, grew distant from my partner and 
family, friendships were becoming more and more strained. They were always asking, 
“What’s wrong?” and I just kept saying, “Nothing, nothing, nothing.” I wish I would 
have let them in sooner.”   
 
4. Compartmentalize the legwork of a malpractice suit, rather than fixating on each 
element in the case: Depositions, court proceedings, and settlement discussions can 
monopolize brain space during a case. And the long interstices between weigh stations 
creates room for physicians to perseverate. “It’s not that the actual case takes up so much 
of your time,” said Dr. Cavanaugh. “It’s the amount of time you spend thinking about the 
nuts and bolts when you’re supposed to be focusing on your patients.” Several 
interviewees I spoke with strongly recommended that physicians treat litigation seriously, 
but with dispassion. “Enter the deposition room, say what you know, walk out, don’t 
think about it until the next time you meet with your lawyer. It’s their job to think about 
your case in the meantime, not yours—your job is to keep caring for patients who need 
you.” Easier said than done, of course, but perhaps a prompt to revisit when the elements 
of a case begin to feel overwhelming.    
 
Part II:  Malpractice Prophylaxis (And A Note About Lawyers) 
 
Good Rapport is Good—But Is It Protective Against Malpractice? 
A trove of multi-specialty studies show that establishing good rapport decreases your risk of 
being sued. They also suggest that disclosing an error, apologizing for it, and offering to make it 
right all decrease your risk for litigation and litigation-related stress. Common sense leads to the 
same conclusions. 
 
Nonetheless, the physicians I spoke with were split on whether these factors are reliably 
protective against litigation. Remember Dr. Wilde’s patient with a femoral nerve palsy following 
vaginal hysterectomy? “I felt really bad for this lady,” he said, shaking his head. He went on to 
describe how he’d explained the complication to her at the bedside, apologized, and outlined a 
plan to make things right, starting with physical therapy and an urgent neurology referral. “I 
worked hard to get PT to prioritize her in the hospital, talked to risk management about getting 
her post-discharge rehab covered, called the neurologist personally to make sure he would take 
the referral.” To Dr. Wilde, going “the extra mile” was not an olive branch extended to assuage 
litigious thoughts—“I felt it was just the right thing to do. And she appreciated it, we had a 
strong rapport.”  A few days into recovery, conditions changed. The patient had been sneaking 
into the stairwell a couple times a day for a cigarette, and while descending the stairs, her 
affected leg had buckled and she fell and fractured her ankle. Now the patient was furious about 
the nerve palsy, threatening to sue her physicians and the hospital as soon as she could speak to a 
lawyer. Perhaps Dr. Wilde’s over-and-beyond effort would not be enough to neutralize the 
threat. 
 
The view held by several interviewees: obstetrical malpractice is just a different animal. It does 
not respond so predictably to sincere apologies and rapport building as it might in other contexts, 
because there is a unique severity coloring a bad outcome when the victim is a mother or a 
newborn. Those tragic outcomes are, for lack of a better term, lucrative cases in the medical 
malpractice world and, some argue, are more likely to result in litigation, period. “It’s an 
industry, it’s not a personal issue with the doctor.” Dr. Yeats was telling a story about a female 
colleague sued in a neonatal demise case, a nuchal cord injury causing asphyxia. “It was 
devastating, as all these cases are, and she did everything by the book— there was nothing any of 
us would have done differently. She had a great relationship with the mother, too, who returned 
to her for prenatal care in her second pregnancy a year or so later.” Dr. Yeats went on, “One 
morning before clinic, she received a letter from risk management. She was being named in a 
suit over the demise in the first pregnancy. It was so confusing, total cognitive dissonance—the 
patient was coming in for prenatal care that day!” To Dr. Yeats, this was as solid as anecdotal 
proof gets that these cases are being brought by lawyers striking at opportunity, not enraged 
patients seeking retribution.  
 
What can we draw from these kinds of reflections? First, there is clear consensus around the 
virtues of building exceptional rapport with patients. Second, differences in opinion emerged 
only around the capacity for rapport to shield physicians from litigation. Third, and perhaps most 
importantly, the physicians I spoke with advised those facing litigation to entertain the potential 
for cognitive dissonance in their thinking: that medical malpractice is not personal, even when it 
feels acutely so.  
 
Malpractice Mantra: Document Early, Document Accurately, Document Often 
When Dr. Cavanaugh was sued for the first (and only) time, she felt confident the documentation 
would clear her name. The case was an ectopic that came to an outside hospital, where she was 
the senior resident on call. She counseled the patient extensively on the options and their relative 
risks and benefits; the patient chose methotrexate and left. Weeks later, the patient came back 
after taking the methotrexate and had an intrauterine pregnancy on ultrasound. Dr. Cavanaugh 
was sued along with the hospital and several other physicians. “I felt terrible,” Dr. Cavanaugh 
lamented, “not only for the patient, but also because I felt I had completed a full work up, 
counseled the patient on the risks of the condition and options for treatment, and documented 
everything.” When she and her lawyer went to request records from the outside hospital, Dr. 
Cavanaugh’s documentation was nowhere to be found. Records were on paper back then. These 
days, electronic medical record (EMR) data is practically unlosable. She was furious and fought 
the case aggressively with her attorney. At the point where they were preparing to go to trial, the 
lawyer persuaded her to take a reasonable settlement to avoid going to court. From then on, Dr. 
Cavanaugh dictated all of her notes whenever working with paper charts as back up in case files 
were lost or misplaced again. 
 
Dr. Cavanaugh tells her residents there are three reasons to document—so you know what you 
did, so you can get paid, and so you can defend yourself when you get sued. Being sued made 
Dr. Cavanaugh assiduous about documentation, and she tries to transmit its importance to 
residents so that they never have to learn “the hard way”. Accurate documentation is only part of 
the equation, though. “You need to document in real time,” said Dr. Russell. “That way, if the 
opposing attorney wants to review the record with you in deposition, there is no way [he or she] 
can accuse you of defensively documenting after the fact.” This is largely an outgrowth of 
automatic timestamps in the EMR, less important in the pen-and-paper days of charting. 
 
Programs are beginning to think creatively about interventions to instill this understanding early 
on. A 2017 study out of St. Joseph’s Mercy Oakland in Michigan deployed a mock deposition 
program to residents and attendings in several specialties, including OBGYN, and assessed 
attitudes around documentation through pre- and post-session surveys. In the post-session survey 
administered in the weeks that followed (a specific timeframe was not provided), 70.8% of 
residents reported changes in documentation habits referenced during the session, and 97.5% of 
residents reported an improved understanding of the importance of accurate documentation. I am 
not suggesting residency programs should throw together mock depositions post-haste; after all, 
this was a small study relying on self-reported survey data. At a minimum, though, it suggests 
that medico-legal simulations are worth paying attention to in crafting a clinical documentation 
improvement curriculum for residents.  
 
Finding the Right Representation: What Connects Physicians and Lawyers 
Whether in a private practice or employed model, the vast majority of physicians will find 
defense attorneys through a larger entity (the insurance company in the former, the health system 
in the latter case). Most of the physicians I spoke with found little merit in heavily scrutinizing 
the appointed attorney or seeking counsel independently. There were, however, a few red flags in 
the course of our conversations that suggest against total alacrity at the start of the process.  
 
Take Dr. Wilde’s caveat emptor, which could plausibly give rise to the term “third victim”. He 
and another UCSD physician, Dr. Boland, were named in a suit resulting from a gynecologic 
complication. Their defense attorney was appointed by the health system and was generally well 
reputed among the faculty. In the months leading up to their trial—a settlement could not be 
reached, so they were going to court—the attorney had lost a different case, a neonatal demise. 
The toll was evident to both physicians. “You could tell the loss emotionally weighed on him,” 
Dr. Boland said. “And truthfully, we were concerned it would jeopardize our defense.”  
 
Unsurprisingly, the legal profession, like the medical profession, struggles with its own set of 
occupational hazards threatening practitioner well-being. In the early 1990s, researchers at Johns 
Hopkins compared rates of anxiety and depression across over a hundred professions and found 
that lawyers were 3.6 times more likely than the broader group to suffer signs of either. This 
trend persists today—in 2016, the American Bar Association (ABA) studied ~13,000 lawyers 
across 19 states for signs of depression, anxiety, and alcohol abuse. Using the DASS-21 
depression and anxiety survey tool, the investigators reported that 28% of those surveyed 
struggled with some level of depression and 19% suffered with some degree of clinical anxiety. 
Just as physicians should keep their eyes open for signs of burnout and emotional suffering 
among colleagues, they would do well to bring the same heightened awareness into interactions 
with their attorneys.  
 
Putting attorney well-being aside, most physicians are ill-equipped to rigorously assess the 
quality of their representation. “I don’t understand how most attending physicians, never mind 
residents, know whether they’re in good hands or not,” said Dr. Beckett. She was once targeted 
in a complaint (not quite a lawsuit) and decided to speak to a health system-appointed lawyer in 
case the complaint turned litigious. She comes from a family of litigators, and they insisted on 
arming her with a battery of questions to vet the hospital attorney. The lawyers in her family 
instinctively knew how to spot an attorney acting with the health system’s concerns in mind 
rather than Dr. Beckett’s professional interests. “I would warn residents and young physicians in 
particular against blindly assuming that the appointed attorney has your interests at heart”. Not 
everyone has a family of litigators waiting in the wings like Dr. Beckett. However, if there is any 
doubt in the mind of a young physician about their lawyer, it might be advisable to get a second 
opinion from an outside attorney.   
 
Part III: Perfectly Designed Systems 
 
The OBGYNs I spoke with were highly opinionated regarding the current state of medical 
liability in the US and the ways in which things ought to change. These critiques varied in 
altitude from suggested modifications to alternative dispute platforms, like mediation and 
arbitration, to deep philosophical meditations on whether money is the right currency to serve 
justice for victims of medical malpractice. Empirically, the system we have in place not 
infrequently delivers plaintiff verdicts for errors that, to objective reviewers, never occurred. In 
2006, Studdert and colleagues published an analysis of 1,452 closed malpractice claims in an 
attempt to quantify rates of injury and clinical error. Nearly all of the claims involved a verifiable 
injury. But, an identifiable error had occurred in only 63% of claims, leaving 37% without a 
fundamental prerequisite for proving malpractice. Interestingly, when the researchers looked at 
the monetary awards resulting from these claims, 16% of gross payouts resulted from errorless 
cases. To be clear, this is not proof that opportunistic attorneys are fabricating malpractice claims 
en masse; more plausibly, it speaks to the difficulty in assessing a claim’s validity at the outset, 
how information changes as fact finding progresses and evidence accrues, and how, in a minority 
of cases, the system seems to get it wrong. Every system is perfectly designed to get the results it 
gets; so where is the design flaw in our system?   
 
“As it stands, malpractice is more about supporting the legal business than improving quality of 
care,” said Dr. Montague, who, in addition to her academic and clinical work, reviews cases for 
the California medical board, also known as the Board of Medical Quality Assurance (BMQA). 
BMQA reviews cases with a judgement or settlement exceeding $29,999, with the aim of 
identifying systems issues or egregious clinician conduct warranting further action by the state. 
These reviews are focused on culling truly dangerous physicians and care practices from the 
system, rather than punishing physicians for mistakes that rarely reflect incompetence. Dr. 
Russell, who has significant experience in the private and academic environments, put it 
succinctly: “A verdict does not make you a better doctor. If anything, it pushes you out of 
practice altogether.” The ideal system, according to several physicians I spoke with, would 
convene a collection of independent physicians and legal experts to arbitrate cases, rather than 
lawyers negotiating settlements or trying a case before a lay jury.  
 
This would differ from the current system of mediation (which aids parties seeking to settle 
cases) and arbitration (which is an alternative to formal court proceedings, with the same rules 
for introducing evidence, calling witnesses, etc.) in two key ways. First, it would enshrine 
cooperative, independent medical and legal expertise in the process by convening a collection of 
physicians and lawyers, rather than relying on arbitrators with a variety of backgrounds, who 
usually arrive at their post by political appointment. Second, rather than maintaining a sole focus 
on assessing liability and quantifying damages, a wider berth would be provided for the panel to 
opine on the clinical and systems issues contributing to the injury and, where appropriate, 
recommend/require deeper investigations of those issues. “The current system of arbitration just 
splits the difference in my opinion,” said Dr. Russell. “Plaintiff says they want $100,000, defense 
won’t pay, arbitrator says $50,000.” Large managed care organizations, like Kaiser Permanente, 
require patients to sign binding arbitration agreements, which means medical liability claims are 
automatically handled through arbitration rather than in the court system. The ethics and 
consequences of pre-dispute arbitration agreements are thorny and for the purposes of this paper, 
we will leave the conversation there; there is, however, a rich literature on the subject for those 
inclined to trek beyond the foothills.  
 
Just as all politics are local, all malpractice is state-dependent. A minority of states grip the 
wheel more tightly than others when it comes to medical liability. “I testified as an expert 
witness in Pennsylvania, where the state is way more involved in liability than we are [in 
California],” Dr. Yeats recalled. He’s testified in several states outside California, from Arizona 
to Illinois and a handful of cases in the Northeast. “There is a central pot of money in 
Pennsylvania earmarked for liability payouts to plaintiffs beyond a certain threshold—so unless 
the well runs dry, physicians know they are protected from financial ruin.” Dr. Yeats is referring 
to MCARE, which stands for Medical Care Availability and Reduction of Error. Established by 
the Pennsylvania legislature in 2002, MCARE is primarily a patient compensation fund, or PCF, 
created to ensure patients are fairly compensated for injuries occurring as a result of medical 
negligence.  
 
Here’s how it works. Providers participating in MCARE—which includes most physicians and 
care facilities in Pennsylvania—are required to carry a minimum insurance policy of $500,000 
per individual claim. If a patient files suit and receives a verdict or a settlement exceeding 
$500,000 from any individual physician or provider, MCARE will cover the excess up to an 
additional $500,000 per defendant. So in theory, for a case against a physician and a hospital, a 
patient could reap $2M in damages-- $500,000 from the physician and hospital insurance policy, 
and an additional $1M ($500,000 times two liable parties) from MCARE. Seven other states—
NM, KS, NE, IN, WI, LA, NY, and SC—maintain PCFs that vary considerably in their rules and 
regulations, though the bones of each are similar. In most states, the funds are gathered through 
surcharges to physicians and hospitals via their insurers; in New York, the PCF is buoyed by 
taxes.  
 
In addition to the financial backstop, which, proponents argue, protects providers against 
financial ruin, PCFs are typically accompanied by a mechanism to filter non-meritorious claims 
from the system. For example, in Indiana, patients desiring to file a claim first need to file a 
complaint with the Indiana Department of Insurance. Then a medical review panel composed of 
three independent physicians assesses the claim and delivers a report to the patient as to whether 
the claim has merit or not. The patient is still free to go forward with their claim regardless of the 
findings in the report, but at least anecdotally, many claims deemed without merit by the 
commission go unfiled. PCFs have drawbacks, to be sure; the surcharges that sustain the funds 
can be substantial and, New York’s fund notwithstanding, are drawn from the premiums 
physicians pay their insurers, leading to compensatory premium increases in some cases. 
Additionally, the insurance requirements in PCF states force physicians in less litigious fields to 
splurge on richer policies (e.g., $1,000,000 per claim for a dermatologist) well above what they 
would otherwise purchase in coverage. Food for thought for young physicians planning a future 
practice in states with PCFs. 
 
Though varied, perspectives on the malpractice system converged on two sentiments. First, if the 
goal is to serve justice and prevent medical negligence from occurring in the future, then 
mechanisms tooled to financially punish individual physicians miss the mark. Second, the 
adjudication process should encourage inter-professional collaboration, rather than adversarial 
jockeying, to compensate plaintiffs for their injuries, to protect patients from dangerous 
practitioners, and to address weak points in the health system leading to unnecessary medical 
errors. 
 
Conclusion 
Large datasets rarely capture the whole story around complex topics. Mixed methods studies, 
such as Hammer’s research into Swiss OBGYNs and (more loosely) the work completed here, 
help to capture nuances that slip through at the macro level. OBGYNs at UCSD are 
heterogeneous in their experiences and views around malpractice; studying where they coincide 
and diverge provides important insights for physicians, lawyers, researchers, and other 
professionals interested in deepening their knowledge on the subject and/or improving the 
system of medical liability. Going forward, the literature would benefit from expanded mixed 
methods studies, targeting an n of 30 to 40 physicians, with a more focused concourse of 
questions and discussion topics. In the planning stages of this study, I envisioned a section on the 
experience of becoming an expert witness in malpractice cases, but the interview content was 
insufficient for an insightful discussion. A follow up study restricted to expert witnessing would 
be a productive corollary to what is presented here.  
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Resources:  
 
• Resource Directory for Coping with Litigation Stress: https://www.acog.org/-
/media/Departments/ProfessionalLiability/ACOGLitigationStressDirectoryRevisedMay2
016.pdf?dmc=1&ts=20160506T0602184918  
• National Academy of Medicine Clinician Well-Being Knowledge Hub: 
https://nam.edu/clinicianwellbeing/ 
• MITSS Program: http://mitss.org/ 
• forYOU program: https://www.muhealth.org/about-us/quality-care-patient-
safety/office-of-clinical-effectiveness/foryou 
